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Some Opinions Elicited by the Israeli Courts
Concerning Court-Appointed Handwriting Experts

Pnina Arieli

Abstract: In Israel, those who are governmentally
trained are called “document examiners” and are
trained in fingerprint and other chemical analyses
of documents, as well as the examination of ma-
chine-generated, typewritten, or handwritten doc-
uments. Private sector-trained document examin-
ers, who primarily deal with machine-generated,
typewritten, or handwritten documents, are termed
“experts in judicial graphology” or “handwriting
experts” (either is acceptable).

This article presents Israeli Supreme Courts’
positions regarding a few of the most pertinent
issues for Israeli judicial graphologists (hand-
writing experts). Court citations have been
translated from Hebrew into English by the author.

Issues about the range of responsibilities of
judicial graphologists and document examiners
have elicited opinions from the Israeli Supreme
Court about:

In U.S. courts “graphology” is generally viewed
with skepticism, since it is essentially a method of
personality assessment often criticized for lack of
scientific foundation. But in many countries outside
the U.S., the terms “graphologist” or “judicial gra-
phologist” are used interchangeably with “forensic
handwriting expert” or “handwriting examiner.” In
Romania, there are “judiciary experts in handwrit-
ing,” and in France, the term used is “expert judici-
aire en écriture et documents” (judiciary expert in
handwriting and documents). Similarly, in Greece
document examiners are called “judicial grapholo-
gists.” As stated in this article, Israeli handwriting
experts are termed “experts in judicial graphology”
or “handwriting experts.”

By including this article, we acknowledge that
graphology is defined differently outside America.
However, we are in no way suggesting that char-
acter assessment is part of the forensic examiner’s
work.

—Editor

*  Whether or not handwriting experts may be
court appointed;

* expert witness immunity based on testimony;

* reliability of expert testimony based on
machine-generated copies/photocopies;

* the need for clarity in court-appointed expert
reports;

* the weight of prior judicial
regarding experts; and

* cases involving a foreign language

opinions

Basic Information Regarding the Israeli
Courts and Judicial Graphologists

The Israeli legal system is based on the
British legal system. There are no juries, nor are
there depositions. Once the court receives the
handwriting experts’ reports, rarely do both sides
agree to compromise or to cancel the prosecution.
Consequently, handwriting experts regularly
testify in court.

Typically, a handwriting expert represents one of
the two sides in a legal dispute. However, early in
a case when both sides have agreed to a mutual
expert, the court may appoint a single handwriting
expert or document examiner who represents
neither party.

An appointment may also occur after both sides
have obtained opposing opinions from their own
experts. The judge then decides on the appointment
of a third expert, who is considered to be neutral,
since this person represents neither side. This third
expert can (and should) ask to see the other two
experts’ opinion reports as well as examine the
same documents as did the other two experts.

If a single expert was appointed by the court to
represent both sides, one side may be disappointed
by the opinion and would then be given the
opportunity to question the expert before trial
for clarification. This is done either by sending
the expert written questions, or interrogating the
expert on the witness stand.

Copyright 2013, National Association of Document Examiners, Inc.
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The Court’s Evaluation of an Expert

PRVIDY YTO INYTS D1 N 11919700 Wspne
".0091T MY NNV HY 1122 P o Ty
107 (2) v72 773 SN TN 1 90 DMAN 352/71 9y
“The profession of graphology has reached the
level of a practical science and nobody can cast
doubt about the ability of a graphologisi to reveal
forgeries.” HCJ, HHJ Zusman, CrA 352/71 Avra-
ham Tal v. State of Israel, PD 26(2)107 (Emphasis
added.)

There continue to be issues brought up by op-
posing council as a way of getting the non-gov-
emmental handwriting expert disqualified. The
basic contention is that the handwriting expert’s
opinion is not equal to that of document examiners
who are trained by the forensic department of the
police and who are currently either employed by
the government or are retired government docu-
ment examiners. Although the courts acknowledge
the qualification of private handwriting examin-
ers and appoint them as experts, the government
document examiners continue to unjustly claim
that their knowledge, training, and experience are
superior to that of the non-governmental experts.

Since there are no academic courses for the non-
government people who want to practice docu-
ment examination, handwriting experts come from
graphological backgrounds and bring pertinent as-
pects of handwriting dynamics to their work.

Renna Nezos, Principal of the British Academy
of Graphology, relates in her book Judicial Gra-
phology that “the graphologist who studied docu-
ment authentication has the advantage of knowing
the mechanisms of handwriting. He knows how a
stroke has been drawn and what the driving move-
ment behind it was. This is of extreme importance
in judicial graphology. A skilled forger can imitate
the forms and movements and can produce a very
successful product, but he can never reproduce the
individual driving movements— ‘the brain pat-
terns’—of the original. Such a subtle difference can
only be spotted by an experienced graphologist.”

Document examiner Karl Aschaffenburg agrees

1 Nezos, Renna. Judicial Graphology. Volume 3,p. 12.

with Nezos and states that graphologists normally
consider such factors as “the genetic development
of writing, the influences on writing of physi-
cal and mental illnesses, of aging, of injuries, of
drugs.” He further notes that any of these may be
related to a document examiner’s cases and that
“A knowledge of all these areas could only be
helpful to him.”?

In his book Evidential Documents, James V. P.
Conway lists standards for U.S. federal jobs for
those handling analysis of documents and hand-
writing. Conway states that requirements for the
highest federal classification level include “thor-
ough knowledge of the history of handwriting,
the development of handwriting, handwriting ex-
ecution, the systems of writing employed in the
United States, the principles and techniques of
examining and evaluating handwriting individual-
ities...a thorough knowledge of the volitional and
non-volitional factors, for example, age, physical
illness, intoxication, mental disease, deception and
fraud, causing variations in handwriting...” All of
these topics are studied by graphologists ?

In the intervening forty-two years since the
Avraham Tal v. State of Israel case decision, most
of the Israeli Courts have stood by the previous
Supreme Court’s 1971 opinion.

YID TVTI N 0D 0N TNN9MN SR Sy
MYYZ NN G MNP 0MYY 9mMn P2 W
MYV DDIZ N Y NN Y MYT INNT vinw
PPAN W (NMTAN N IN) AN 1371

(3) 10 773 DN INY 1) DIMAN PI1 5293790 Ny
:262,263,240

“The profession of graphology has reached the
level of a practical science; therefore. it is allowed-
and often advisable to make use of the opinion of a
graphologist in order to establish a claim about the

2 Aschaffenburg, Karl. “Contribution of Handwriting Anal-
ysis to the Examination of Documents” NADE Seminar,
Princeton University, 4 May 1980 (as reported by Teresa A,
Hurt in “The Value of Graphological Training as It Pertains
to Document Examination,” NADE Journal, Vol. 18 No. 2
Fall 1995).

3 Conway, James V. P. Evidential Documents, Springfield,
MO, Charles C. Thomas, 1959, p.214,

Copyright 2013, National Association of Document Examiners, Inc.
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authenticity of a signature.” HCJ, HHJ Shamgar,
CA 5293/90, Bank Hapoalim v. Shaul Rahamim,
PD 48(3) 240,262,263 (Emphasis added.)

A 1988 Israeli Supreme Court decision relates
how the Israeli courts evaluate an expert:

NN 3Y VIVYNA T 7Y IMINONI MIPY 9109 PR
PIDY TIN DN, IINN INOR TITIIWN ,TY 9¢ Iy T
YT U NINKN PN TITIN »A2INDIN WINPND
NY POYN WINNTI, T2 09WN POMDN NUDA Y9
32 (3044 779 /MY PON TN 1 19 Mvw 70/88
“In principle, there is no problem with the court
accepting an expert’s opinion, who works in this
field either as a professional or as an amateur, as
long as he has enough knowledge or practice in
a specific subject.” HCJ, HHJ Bach, CA 70/88
Shoshana Paz v. Hana Alon and Others, PD
44(3)32
In this verdict, the judge ruled that the expert
does not have to be trained by a recognized insti-
tution and there is no problem that his qualification
is a result of self-learning.

Immunity of the Expert
The following is another example of the range
of the professional responsibility of the expert. A
handwriting expert came to the conclusion that a
signature was forged. Based on this conclusion,
the client started the long process of litigation, in-
cluding the gathering of witnesses. This caused the
client great financial expense. Although there was
no issue of qualification, the court did not accept
the opinion of the client’s expert, but accepted in-
stead the opinion of the opposing expert. The cli-
ent intended to prosecute his expert, claiming that
the expert was somehow negligent.
The question of whether a client can prosecute
a witness for causing him damage because of per-
ceived negligence, which had been raised several
times previously, elicited this 1976 decision from
the Tsraeli Supreme Court:
VIYNI IN 17IND DTN P N VAW OMPY ST
YUAN 19INI DMTY NN NNW DXTYN DY PR v 3999
721 NNI5 APTHN HY...0NY MYIMN M9 Tha N9
N2 5on DINYDY DTYD Y wenn NN nwn
.o
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P23 YO DTN 752/74 KUY YOO 9V OMwA
057(2) L2 779 YA TMNON NN

“In order to hold a fair trial between people, or
in a criminal trial, witnesses should be protected,
so they can give their testimony freely without fear
of persecution...The state is obli ged to hold, at all
costs, the freedom of witnesses and release them
from any pressure or threats.” HCJ , HHI Zusman,
CA 752/74 Roitman v. Bank Hamizrahi and Oth-
ers, PD (2)057

In other words, when someone testifies in court,
he has the immunity of the court.

In a later verdict, the District Court’s Jjudge ruled
that we should not relate to an expert witness as we
relate to an ordinary one:

NDDINDA NIV IITY NN 21 TV 1010 ANy
DONIIDN OPNTIWN 0NN TW ONNPHN M) Sy
WD : DYID NV WIAIN ANDINM TYN PN 1995
WADY POIN PR TIN DY WM INmInD Sv TAND
NI TYD W10 120N P00 WD NI INRINS
MNID PR OAVTY T DWW, Hwnn 1P pan
290V PION DN TY W IMITYI DNNIND MTY TN

03 7127 72 ,%09v1n YN YNNIV M1OR MDY
12N N MPON DY AN NN MoNY Dhnino

TV 5Y MOYT SPUn 1D v N IMAD 05D
VTN 37 AW AT MYTID Y DY NN
INTINNI NI O2NNRN INDIND YW MM
7.ON37 MY MW NI 0N DPNNOP D8N
3754-10-07 N/1 2007 NN NONWN NN wroa
TIN AN IN T D N T

“The majority of the expert’s opinion is a rea-
sonable explanation, which is based on the pro-
fessional analysis of the factual data. Namely, an
expert witness wears two hats: one hat of an expert
and a second hat as a witness. No one disputes that
the specialist’s hat is the primary one and the hat
as a witness is his secondary role. Therefore, in my
opinion, an expert’s testimony is not the same as an
ordinary witness and we shouldn’t conclude that,
as immunity is granted for witness while testifying
in a legal proceeding, the expert can also shelter
under the shadow of this immunity... [ believe that
weight should be given to maintaining a deterrent
system that will bring more awareness, more at-
tention and more caution of the expert, requiring
recognition of his responsibility in extreme situa-

Copyright 2013, National Association of Document Examiners, Inc.
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tions in which his negligence is proved.” MC Tel
Aviv, HHJ Gerstel Hila, CC 3754-10-07 Dr. Beni
Vagner v. Dr. Arik Choen-Adad

Opinions Based on Copies
Handwriting experts and document examiners
encounter situations where original documenta-
tion is not available, for whatever reason. Never-
theless, they are still obligated to give profession-
al, scientific opinions based on machine-generated
or photocopied documents.
In 2005, the Israeli District Court ruled:
TN Y DNN N2 DTN YD INDIDM Yw yap
- IDIX PIYN TINN DINWY APYTANY TIva ,0M0N
¢ NNV PRNPONI I PADNY NN 12
NOW D37 D2IMAND DI 33 AT DI NI ,ANninn
XN 112, 01780 91727 NN Y IMvaNa mn
"N
"IN 571 25678/03 N AR HNN NV 11
130 (11) 05 anY 120 7 MY
“When an expert makes a decision that the party
in question did not sign a certain document, based
on a copy of the original document...it is appro-
priate that the expert should mention a doubt in
his final conclusion, including the fact that there
are some characteristics he could not analyze from
the copy, such as pressure of the writing.” MC Tel
Aviv, HHJ Arkubi, CC 25678/03 Migdal Insur-
ance Company v. Saban Yoav, 130(11)05
Handwriting experts who examine non-original
documents may not be able to reach conclusive
opinions, if the quality of the copies is poor. In
such cases, they should include reasons for doubt,
list identification characteristics that could not be
analyzed, and indicate lower levels of certainty.
Those who are employed by the forensic depart-
ment of the police use seven levels of certainty
(four positive and three negative): however, be-
cause there’s no rule about it, handwriting experts
may use different scales of certainty, according to
individual preference. Most private-practice ex-
perts in Israel use five levels of certainty, each of
which can be positive or negative, essentially re-
sulting in ten levels of certainty.
Ordway Hilton relates that original documents
may have evidence that has been erased, or sec-

tions that were deleted by white-out material, or
assembled by cutting and pasting from other docu-
ments. Any of these manipulations can be difficult
to detect when examining photocopies, making
proof of fraud difficult.*

Clarity of the Report
The Israeli courts accept the opinions of court-
appointed experts, unless the experts’ opinions are
not presented in a clear, detailed and organized
way. Below is a quotation of an Tsraeli court deci-

sion from 2005:

TND YD VAW YT YT Y INNY DNHDIA TWRDP
NPNY TD NI NNNIND NN A9 NPNY YT
TPAMIN,MPONT YN T AN DVINNY MIvaND
DTIND TN 2W ST NN DX Y379 P18 vawnn
NONIWN '1D MDYV NNDIIN DY NYTA NN N NN
120 I MY5 3N 5T 25678/03 N PP SN
130(11) 05 any
“When an expert, who is appointed by the court,
delivers an opinion in a way that is not clear enough
and is not detailed or organized, it does not enable
the court to understand how the expert reached his
conclusion; then, the court can give preferential
weight to the report of one of the sides, rather than
to the report of the expert appointed by the court.”
MC Tel Aviv, HHJ Arkubi, CC 25678/03 Migdal

Insurance Company v. Saban Yoav, 130(11)05

The Influence of the Judge’s Opinion of the
Expert in a Prior Case

Not all the judges are aware of the following Su-
preme Court ruling regarding an expert’s credibil-
ity. Some judges still allow lawyers to attack op-
posing experts by quoting other judges’ opinions
from prior trials.

To avoid this unwarranted complication, a hand-
writing expert should always provide the lawyer
this 1990 Supreme Court verdict which states the
attitude of the Israeli courts that the credibility of
the expert witness should not be affected by a prior
trial, in which the judge discredited the expertise
of the expert. HCJ, HHJ Heshin, CA 2275/90 Lima
v. Rozenberg, PD 47(2)606, 614

4 Hilton, Ordway. Scientific Fxamination of Questioned
Documents, pp. 122, 348-388.
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Cases Involving a Language Foreign to an
Iraeli Judicial Graphologist/Document Exam-
iner
A 1992 verdict in the Israeli Supreme Court
states the following:
IN NOND NPN,NNNN NAND N2 NOWN T N
"RV INN DN AONN

1 NIYH DIYN U 4200/92 N7V NN VWA D
780 (7) 37D 779 . PYYN ITIPDIN INTN

“The fact that the expert doesn’t know the lan-
guage the signature was written, does not impair
or weaken the expert’s report.” HCJ, HHJ Maza,
CC 4200/92 Ninet Arsham Maaluf v. Vidar Iskan-
dar Maaluf, PD 47(4)780

This author believes that when a handwriting
expert is retained to examine legible foreign lan-
guage signatures or handwriting, it is his moral
obligation to research the copybook writing style
of the language that he does not know, to acquire
more information for use in forming a reliable
opinion. Sometimes it is also prudent to have the
foreign language translated. The most important
aspect of examining handwritings and signatures
written in a foreign language is to understand the
copybook formations, where the letters begin and
end, and the direction of the lines and the writing.

Summary

The Israeli courts regularly accept judicial gra-
phologists as experts, whether or not they are court
appointed. Most of the judges do not give prefer-
ence to document examiners from the government
agencies, and make decisions and rule by the qual-
ity of the report and testimony, even if given by
an autodidactic graphologist. Witnesses who have
testified in court have immunity from being sued,
but experts cannot have the same immunity, if neg-
ligence is proved. While the Israeli courts accept
opinions based on non-original documents, the
expert should be responsible for expressing lev-
els of certainty in these instances. In a few cases,
the Israeli courts have not accepted the court-ap-
pointed expert’s opinion, when the report was not
detailed, clear and concise. Handwriting experts
and document examiners can successfully analyze

Volume 31, Spring 2013

handwriting in a foreign language, providing they
have acquired knowledge of the copybook style
and other pertinent writing characteristics of that
particular language.
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